
ON THE ROAD
By Norm Bowers, Local Road Engineer
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Opening Drains

On of the more common 
maintenance issues that 
counties are faced with 

are crossroad culverts that are 
partially plugged with silt. 

There is nothing good about a 
plugged or partially plugged culvert. The reduced 
waterway opening results in an increase in road 
flooding, which not only damages the road but 
may be a traffic safety issue. Many times the 
channel downstream has silted in which in turn 
results in silt accumulating in the culvert and 
restricting flow. If we just clean out the culvert 
without cleaning out the channel downstream 
water stands in the culvert and silts in rather 
rapidly over time.

For a more permanent fix we need to open the 
channel downstream to match the culvert flow 
line. Cleaning out the channel downstream almost 
always involves entering onto private property. 
Standard procedure is to obtain permission from 
the land owner, either verbally or in writing. Most 
land owners are agreeable to the work if all we 
are doing is cleaning out the accumulated silt and 
restoring the channel to the original condition. 

Occasionally a land owner for one reason or 
another will not give the county 
permission to open the channel. 
In this case there are two 
options. One option is prepare 
plans and a legal description 
then attempt to negotiate 
the purchase of a temporary 
or permanent easement. If 
negotiations fail, then an 
eminent domain action may be 
necessary. This is a lot of time 
and expense for a few hours of 
equipment work. 

If it is just a matter of cleaning 
out the channel to restore the 
natural grade there is a second 

FIGURE 1.  Restricted culvert due to clogged drain downstream.

option. The county engineer or township road 
overseer can use the authority of K.S.A. 68-115 to 
clean the channel. The law is rather lengthy and 
due to space limitations some items not related to 
drainage are omitted. 

68-115. Opening and repair of roads by county 
engineer or township trustee; drains and ditches; 
penalty for obstruction; compensation for road 
building material taken; appeal. (a) Except as 
provided by subsection (b), it shall be the duty of 
each and every county engineer to open or cause to 
be opened all state and county roads and of each and 
every township trustee to open or cause to be opened 
all mail routes and township roads which have been 
or may hereafter be laid out or established through 
any part of the respective county or township. 
. . . And the county engineer or township trustee 
respectively shall keep the same in repair, and 
remove or cause to be removed all obstructions that 
may be found therein. The township trustee and the 
county engineer are hereby authorized . . . to enter 
upon any land adjoining or lying near such road, 
to make such drains or ditches through the same 
as the county engineer or township trustee deems 
necessary for the benefit of the roads, doing as little 
damage to the lands as the nature of the case and 
the public good will permit. The drains and ditches 
thus made shall be kept open if necessary by the 
township trustee or county engineer and shall not be 
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FIGURE 3.  A few minutes backhoe work will 
clean this drain and do little damage to adjacent 
property.

obstructed by the owner or occupants 
of the land or by any other person, 
under the penalty of being fined not 
exceeding $10 for each offense.

The owner of any gravel, sand, stone, 
clay, gypsum or any other road-
building material taken, or the owner 
of the land through which ditches 
or drains may be made, as herein 
provided, or the owner of the crops 
thereon, shall be allowed a fair and 
reasonable compensation for the 
material so taken or for any injuries 
the lands or crops may sustain in 
consequence of the making of such 
drains or ditches. The amount of such 

compensation shall be determined, allowed and 
paid by the highway commissioners in event such 
material is used upon a mail route or a township 
road, and determined, allowed and paid by the 
board of county commissioners of the county when 
such material is used upon a county or state road. 
Such claims shall be allowed and paid in the same 
manner as other ordinary claims against the county 
or township and the claimant shall have the same 
right of appeal as is now provided by law in other 
cases.

The Legislature provided this authority to open 
drains as early as 1909. Note that the authority 
is specifically assigned to the county engineer 
or township trustee. This does not appear to be 
a decision that can be delegated to others. The 
decision to enter onto private property without the 
owner’s permission is a serious matter and should 
be made based on necessity for road drainage. 
Also, the work should do as little damage to the 
lands as appropriate for the needed work. 

I would suggest that prior to entering onto private 
property that you send the land owner a letter 
explaining your authority, the reason for the work, 
and the scope of the work. The letter should also 
state that if there are any damages the land owner 
can submit a claim to the county commission. It 
would be a good idea to take pictures before and 
after, which will help in determining damages, if 
any. I have a sample letter available for anyone 
interested.

Figure 4 shows a location where a land owner 
blocked the natural drain just downstream from a 

FIGURE 2.  Clogged drain restricting flow in culvert.
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• Kansas Open Records Act
• Engaging the Public
• State & County Issues

Comment: There was too much time in the exhibition hall. 
Too much down time on Wednesday afternoon.
The Exhibition featured 89 businesses or organizations. 
Many return year after year and only 12 were there for 
the first time. Their products and services represent 
many of the products and services you use to serve 
your county’s residents. Consider the exhibition as an 
additional opportunity to learn – like a mini-workshop. 
Take advantage of their knowledge and ask them 
questions about issues you face at home. While they are 
there hoping to bring you on as a new customer, they 
have a lot of knowledge they will share if you take the 
time to ask, and look for different perspectives from 
other similar businesses. 

Think about using down times or breaks to network with 
people from other counties. Ask how they solve some of 
the same questions that face you in your county. Use the 
conference in its entirety for worthwhile information that 
you can take home.

In addition, some our vendors requested a single day 
because they felt the old pattern with breakfast and a 
break in the exhibition hall wasn’t worth their time 
since participants were rushed to get to the next session 
and didn’t take time with them on that second day. We 
are also working on plans to shorten that time a bit by 
offering more workshops after lunch but prior to the 
Exhibition. 

We want to thank all of our vendors. In addition, a 
special thank you to the sponsors who helped to offset 
conference expenses. Sponsors included:

Foley Equipment who sponsored the Exhibition Vendor 
Showcase & Reception
Johnson County as Host Sponsor

The Victor L. Phillips Co. representatives were among 
several businesses who provided prizes for the vendor 
bingo game.

I enjoyed Mark Holland. I also liked the 
Exhibition being an open time. It was 
nice to visit with vendors without having 
to rush off to a breakout. I also enjoyed 
the opening with Randall Allen. I think he 
spoke right on point regarding websites and 
marketing of our communities.  
– Attendee Survey Respondent
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cross road culvert. I would not 
hesitate to use the authority 
granted in K.S.A. 68-115 when 
a land owner intentionally 
blocks a drain. The alternative 
is to file suit in district court, 
and that costs a lot of money.

We need to be careful in 
Waters of the United States 
(usually larger than 48” 
culverts in normally dry 
channels). Corps of Engineers 
Regional Conditions require 
that new culverts be placed 
below the natural grade of 
the channel for fish passage. 
In these situations, lowering 
the grade of the channel may 
hinder fish passage and violate 
environmental regulations.

I would suggest the following 
procedure. If a drain needs cleaned first ask 
permission from the land owner. If permission is 
denied then take some pictures and discuss the 
matter with the higher ups (county commission 
and county counselor) to make sure they are 
informed and agree. Then send the land owner a 
letter informing him of the decision. Do only the 
work necessary, clean up all the trash and debris 
and leave the area better than before the work. 
Take before and after pictures in case there is a 
claim for damages.  n

If you like roads, and who doesn’t, you might be 
interested in receiving my twice monthly email on 
current road issues. To receive these emails just 
send me an email request with your name and title 
to bowers@kansascounties.org . 

FIGURE 4.  Land owner blocked drain downstream from cross road 
culvert.  
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